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In March 1994 Aleksandr Solzhenitsyn joined his fellow residents of the town of Cavendish,
Vermont, for the community's town meeting, that charming remnant of New England pure
democracy.  He attended, as one might expect, not to participate in the debate over issues of
interest to the townspeople, but to express gratitude to his adopted community during his
years in exile.  He thanked them for two things, which he viewed as quite related: for
respecting his profound need and desire for privacy, and for treating him equally.  The New
York Times captured his sentiment:

Privacy is still honoured here in New England, and in Cavendish the Nobel laureate was able
to live and work as he wanted, in solitude.  His neighbours understood the distance he
needed.  They greeted him at the post office but never asked for his autograph….. "We
respected him," said John Stearns, a former town selectman.1 

In that simple relationship are seen tension-producing principles at work in America's
constitutional life: equality and autonomy. Equal treatment under the law has been the single
most powerful moral vision undergirding modern constitutional law in the United States.
The most influential Supreme Court decision of the twentieth century, the school
desegregation case of Brown v. Board of Education,2 was based upon the vision of equality
embodied in the words of the post-Civil War Fourteenth Amendment to the Constitution of
the United States: "No State shall … deny to any person within its jurisdiction the equal
protection of the laws."  Solzhenitsyn was not asking for special treatment from the town of
Cavendish during his years of exile; to the contrary, he wanted to enjoy the equal protection
the laws of Vermont and the United States promised.

There was a second, and more obvious principle at work in Mr Solzhenitsyn's statements to
his adopted home: autonomy, the ability to march to the beat of a different drummer, without
interference from the state.  This more controversial moral vision, rooted in John Stuart Mill's
On Liberty,  reached its constitutional zenith in the United States in the eternally discussed
decision of Roe v. Wade.3  This landmark case established woman's right to choose abortion,
and announced that, in many circumstances, this right outweighs the State's interest in
protecting unborn life.  

From these two fountainheads - the unanimous Warren Court which handed down Brown,
and the divided Burger Court which decided Roe - have flowed an enormous volume of law,
scholarly reflection and, more visibly, remarkable social and political unrest.  They have also
created fault lines within the judiciary, triggering vigorous debate over the role of the
unelected branch of government in a representative democracy.  To what extent, the debate
goes, can the judicial appropriately employ the Equal Protection Clause as a means of
invalidating traditional customs or arrangements, and what limits govern the courts' exercise of
remedial power once a violation has been determined?  So too, to what extent is it proper for
the Court to recognize individual liberty interests at odds with social conventions and values,
as embodied in the laws of the community?  John Stuart Mill meets Edmund Burke, at Times
Square and Sunset Boulevard.  By invalidating historically accepted laws, the Supreme Court
of the United States obviously risks society's disapproval.  The possible perception that judges
and justices are simply imposing their own individual preferences and values on the people
erodes public confidence in the judiciary, a serious threat to a powerful institution that
ultimately must rely on what Alexis de Tocqueville called "moral force" of its judgements to
shape and affect human behaviour.4 



I

The currency of these issues is suggested by the arrival at the Supreme Court of one of its
newest justices, Ruth Bader Ginsburg.  In her James Madison Lecture at New York
University School of Law, delivered shortly before appointment to the Court by President
Clinton, then-Judge Ginsburg criticized the reasoning of Roe v. Wade, while defending its
result.  The autonomy rationale - the primacy of individual choice about important decisions
in one's life - was less persuasive, she suggested, than the equality principle - that women
should, on equality grounds, be able to make fundamental decisions about their lives.  Women
could not be forced by the State to bear unwanted children, she maintained, for to do so
would deprive them of equal dignity with men who were obviously free from any such
requirement.

Justice Ginsburg's creative analysis, while only the subject of scholarly debate thus far,
illustrates the potential force of the equality principle.  Applied with unrelenting rigor, the
ideal of equality could be pressed into service by a vigorous judiciary to alter long-standing
relationships and to tear asunder generally accepted laws and regulations.   Its generality and
supple nature are the potential ingredients of thoroughgoing social reform, guided and
engineered by the judicial branch employing that formidable weapon now seen on occasion in
England, the power of judicial review of legislative action.

In truth, the Supreme Court has been judicious in its interpretation of the Equal Protection
Clause of the Fourteenth Amendment, allowing considerable latitude to both Congress and
the state legislatures in going about the line-drawing which is the inequality-producing stuff of
legislation.  Little more, if anything, than mere rationality, generously measured, is required of
ordinary legislation that is assailed in litigation under the equality principle.

But a different way of subjecting legislation to judicial scrutiny applies if either of two
conditions occur:  first, if the legislation draws lines on the basis of a suspect class, most
emphatically by race;  and second, if the legislation is directed at individual rights which the
Court, employing language not found in the text of the Constitution, deems fundamental,
such as freedoms of speech, press and associational liberties in a free society.

We shall return momentarily to the first - legislation which draws racial or similar lines.  As to
the second branch - that of "fundamental rights" - the Court has been restrained, its critics
would say cowardly, in the rights-manufacturing process.  The watershed event was
education, more specifically the way in which local education districts within the several States
are structured.  The case was San Antonio Independent School District v. Rodriguez.5 Mr
Rodriguez, concerned about his children's education in the impoverished, heavily Hispanic
west side of San Antonio, filed a class action suit to eradicate funding inequalities among the
various school districts in the State and within the City of San Antonio itself.  The problem
was that education then, as now, was substantially funded at the local district level; some
districts were rich, others middle-class, and still others, like Edgewood Independent School
District in San Antonio's west side, were grindingly poor.

The system of local districts was obviously and admittedly rational and logical; in the jargon of
equal protection, it rested on a rational basis.  Thus, to succeed, the Edgewood parents had to
ratchet upward the standard courts should employ when measuring the lawfulness, under the
equality principle, of a districting scheme which resulted in significant funding disparities
among the schools within a state.  To accomplish this, they maintained that, in view of its
manifest importance, education should judicially be deemed a fundamental federal



constitutional right, thereby triggering strict judicial scrutiny under the funding system of the
State would fall.  The Supreme Court, speaking through now-retired Justice Lewis Powell,
rejected Rodriguez's claim; although recognizing the importance of education, the Court was
unwilling to carve out as a fundamental human liberty an interest that was nowhere
mentioned in the Constitution or the Bill of Rights.

The Rodriguez case, in retrospect, was a milestone marking the jurisprudential end of the
Warren Court, which had ruled broadly and boldly to bring about various changes to
American institutions.  The 15-year tenure of Chief Justice Warren, ushered in by Brown v.
Board of Education itself, had been characterized by what the late Alexander Bickel of the Yale
Law School called "the idea of progress".  As Justice Thurgood Marshall, who as an advocate
had argued the Brown case itself, once stated in articulating his constitutional vision: "You do
what you think is right and let the law catch up".6 

But the Warren Court, self-consciously an instrument of social and political reform, had, like
other judicial eras, now passed into history.  The arrival of Justice Powell, two years after
Chief Justice Warren's retirement, confirmed what Chief Justice Warren Burger's appointment
had portended - the dawn of a new era, which continues under Burger's successor Chief
Justice William Rehnquist, that is skeptical both of the legitimacy, as a matter of democratic
theory, and the efficacy, as a matter of constitutional litigation with all its limitations and
frailties, of aggressive judicial power, known popularly in the United States as judicial activisim.

Thus, the American judiciary's use of the equality principle as a means of invalidating
legislation has been on line-drawing on suspect grounds, such as race or national origin.
Gender-based classifications have also come in for searching review, especially in
circumstances where the State or Congress has drawn gender-based lines that stereotype
women as being unable to engage in certain functions, such as serving as executors of estates,7

or that seek paternalistically to shield women from certain civic responsibilities, such as jury
duty.8 The future of the state supported, all-male Virginia Military Institute,9 along with The
Citadel of Charleston, South Carolina,10 now hangs in the balance as the federal courts struggle
with the legitimacy - under the equality principle - of institutions which exclude women.

The most visible equality principle fault-line is the growing phenomenon of line-drawing by
race for benign or reform-related reasons.  The legal battle over affirmative action programs in
the United States is doubtless familiar to all.  The Supreme Court, when faced with challenges
to race-based admissions practices at public universities, set-asides for particular racial groups in
public contracting, and similar outreach programs has articulated the following rules, among
others:  first, as set forth in the Regents of the University of California v. Bakke case,11 it is
impermissible for public universities to reserve certain spots for minorities to the exclusion of
non-minorities, but it is permissible for race, like other considerations, to be considered as a
legitimate factor in a holistic approach to admissions decisions; second, states and localities
engaging in race-based set-asides, such as Richmond, Virginia, which set aside 30% of city
contracts for racial and ethnic minorities, will be put to a highly stringent, difficult-to-satisfy
standard;12 the fear is a modern-day spoils system along racial lines at the local level;  third in
contrast to the States Congress, will be given greater leeway by the courts in engaging in race-
based line-drawing, by virtue of powers vested in Congress by the post-Civil War Fourteenth
Amendment to enforce the equality principle articulated in the Equal Protection Clause.

These basic contours, whatever their jurisprudential strengths, are relatively clear; but their
clarity masks an enduring uncertainty over basic principles.  In retrospect, Brown v. Board of
Education was disarmingly simple and pristine:  school children should not be classified on the



basis of race and, solely in consequence of that race-based classification, be required to attend a
particular school. State-imposed segregation, in short, was inherently, fundamentally
incompatible with legal equality.  It would not do, the Brown Court concluded, to interpose
the justification of separate but equal; separation on grounds of race was, at the core, a moral
judgement by the State that the individual, by virtue of race, was unqualified to carry on in a
white institution.  It imposed a badge of inferiority, the Supreme Court stated, upon black
school children to tell them they were not equal in dignity to their white classmates.

Brown's moral stance summoned up a voice from the past, the voice of Kentucky-born Justice
John Harlan dissenting in the infamous case that gave birth to the separate-but-equal doctrine,
Plessy v. Ferguson.13 "Our Constitution is colour-blind", Justice Harlan maintained, "and
neither knows nor tolerates classes among citizens".  For that reason it flouted the
constitutional principle of equality as expressed in the Equal Protection Clause of the
Fourteenth Amendment to force black citizens to sit in separate public railway cars.  That
powerful vision - of colour-blindness - seemed to lie at the heart of Brown itself and continues
to resonate with People of good will as a constitutional ideal of equality.

Colour-blindness has not, however, carried the day in equal protection analysis.  To the
contrary, while drawing lines on grounds of race is seen as serious, delicate business, the courts
have, as suggested earlier, permitted racial lines to be drawn for what the State asserts to be
benign reasons, particularly if the line-drawing is done by Congress.

This uneasy state of affairs became even more uncertain as the courts began to wrestle with
legislative districts that were being drawn on racial lines in order to maximize black voting
strength and/or to assure the election of a black Congressman.

Under the Voting Rights Act of 1965,14 many jurisdictions, especially in the South, must
secure the approval of the United States Department of Justice for changes in election laws,
including the changes to Congressional district lines required (under one-person, one-vote
principles) after each census.  The Voting Rights Act, in the spirit of the Civil Rights Act of
1964, was intended to remove legal barriers to full participation by blacks, Hispanics, and
others in the American political process.  Literacy tests, poll taxes, and other devices that
prevented or at least discouraged minority access to the ballot box were invalidated.  Like the
simple principles undergirding Brown, as to this there is common ground.  Such devices as
poll taxes and literacy tests that were unevenly, discriminatorily applied, ran afoul of the
equality principle.

Once again, however, consensus over the equality principle soon evaporated as the Voting
Rights Act became increasingly viewed, by Congress and the courts, as a means of maximizing
the possibilities of electoral success of black and other minority candidates.  District lines
enacted by state legislatures were rejected by the Justice Department, and back to the drawing
boards they went to create what came to be known as "safe" districts for minority candidates.

The upshot of this was a remarkable exercise in line-drawing by the North Carolina state
legislature in the wake of the 1990 census.15 In order to maximise protection incumbents,
while at the same time responding to Justice Department directives under the Voting Rights
Act that two of twelve Congressional Districts be "safe" majority-black districts, North
Carolina created a 160-mile serpentine, exceedingly narrow district that snaked along
Interstate Highway 85 between Durham - in the central Piedmont - and Charlotte, North
Carolina's largest city situated near the South Carolina border.  The I-85 corridor district, as



the 12th District came to be known, was said to be so narrow that if one drove down the
highway with the car doors open, half the constituents would be killed.

Humour aside, it was a remarkable sort of district in North Carolina.  Never had such a
district been seen, although it bore a marked resemblance to the bizarre, 27-sided
configuration of the City of Tuskegee, Alabama, when in the late 1950s the city authorities
redrew the city boundaries in a way that excluded virtually all Tuskegee's black residents from
the City.  That exercise in racial gerrymandering drew a severe rebuke from the Warren
Court, speaking through Justice Felix Frankfurter.16

The upshot of the more recent North Carolina Gerrymandering was that several residents
brought suit, alleging that the new district lines violated the equality principle by drawing lines
in a way that ensures, commensurate with the percentage of black population in the State, that
two of twelve representatives will be black."

Colour-blindness, the principle at work in Justice Harlan's dissent in Plessy v. Ferguson and
Brown v. Board of Education, had now been replaced by colour-conscious line-drawing, so as to
ensure black success at the polls.  This particular exercise, however, proved to be too much for
the Supreme Court.  Speaking for a deeply fractured 5-4 majority, Justice Sandra Day
O'Connor concluded that the equality principle trumped the remedial efforts of state
authorities under the auspices of the Voting Rights Act. North Carolina had gone too far.

The North Carolina case forcefully illustrates the tensions in current equality-principles
jurisprudence.  At one level, it sounds an alarm.  While colour-blindness, the ideal, may not
be constitutionally required, colour-consciousness, if it goes so far as to be extreme (as the
court saw it), will not be permitted.  The message seems to be this: "Go ahead and engage in
race-conscious line-drawing, but do not get too carried away".  An Aristotelian golden mean
was needed, a reminder of Justice Powell's middle-ground position in the Bakke affirmative
action admission case.

II

What this portends, it seems, is this:  Balkanization along racial and ethnic lines will be
permitted, on the grounds that this is what Congress has ordained.  The shift from the Warren
Court era, with its emphasis on judicial reform, seemed complete, as the Supreme Court bent
on judicial restraint in effect said that the future of race relations in the United States is in the
hands of Congress.  We will defer to Congressional choices, as it has determined to use the
Voting Rights Act not only to invalidate impediments to ballot access but to ensure the
electoral success of black, Hispanic and other minority candidates a full generation after the
Civil Rights struggles of the early 1960s.

The unsettling result is that legal norms now reinforce the strong Balkanization tendencies at
work in American society.  People of good will applaud the election of minorities to offices at
all levels in the United States regardless of their race.  But ironically, the new equality
principle is one that is decidedly race-conscious.  Such institutionalized race-consciousness
raises sensitive questions that are little discussed; have we now arrived at the reverse of Brown’s
integrationist vision?  Must we, to vindicate minority aspirations, create race-conscious
patterns so that blacks can vote for blacks, Hispanics for Hispanics, and whites for whites in
racially identifiable, separated districts?  The immediate result of this polarization is a happy
one for the integrationist vision:  more blacks and Hispanics than ever are being elected from
across the country.  But just as the long-term consequences of this polarizing trend toward



separation on racial lines are entirely unknown, what is clear is that the vision of colour-
blindness articulated almost a century ago by Justice Harlan in Plessy v. Ferguson remains as
elusive as ever.

Justice Harry Blackmun summed up this new logic in Bakke:  “To get beyond racism, we
must first take account of race.”17 That formulation implies a temporary state of affairs; just as
Abraham Lincoln suspended the writ of habeas corpus during the Civil War, so too the
colour-blindness core of the Equal Protection Clause must remain suspended until society gets
beyond race.  The vexing concern, as racial tensions flare year after year in South Central Los
Angeles, in Miami, in Crown Heights in New York, in city after city across the country, is
whether in the United States we are institutionalizing race-consciousness in a way that makes
the integrationist vision of Thurgood Marshall and Martin Luther King, Jr., only an inspiration
to which lip service is politely paid, while the flinty reality is that we move further down the
road that is decidedly “Separate but equal”.

III

As delicate as these issues are, the principal battle-ground in American constitutional law is the
autonomy principle.  To what extent can an individual make personal life choices without the
interposition of community values and norms.  Here, on issues ranging from human sexuality
to decisions about life and death, most vividly illustrated by the uproar in Michigan over the
activities of Dr. Jack Kevorkian in apparent violation of state laws forbidding physician-assisted
suicide, the American polity is deeply polarized.  That division in society is clearly reflected in
judicial attitudes and decisions.

At first view, the division and fragmentation over such questions may seem curious.  The
United States is, culturally, the land of “I’m OK, you’re OK”, “your choice is as good as
mine”, and “anything goes, so long as no one gets hurt”.  Rooted in the American distrust of
government power in all forms, these attitudes are widely shared across political and
ideological lines, from traditional conservatives like Barry Goldwater and Sagebrush Rebellion
supporters of Ronald Reagan to card-carrying members of the American Civil Liberties
Union; getting the government off the backs of the people is a familiar refrain by people of all
political creeds.

This has been seen of late in the battle over certain rather virulent strains of the disease dubbed
“political correctness”.  In this setting, the liberal ACLU has teamed up with conservatives
such as the outspoken Congressman Henry from Illinois, in seeking to drive a stake through
the heart of speech codes promulgated on the campuses of publicly-financed universities.  The
traditions of free speech and free press embodied in the First Amendment of the United States
Constitution, are deeply rooted in American culture, uniting traditionally conservative justices
such as Chief Justice Rehnquist, the more libertarian members of the Supreme Court, such as
Justices Scalia, Thomas, and Ginsburg, with the older generation of liberals – Justices
Blackmun and Stevens – who, in more muted fashion, stand in the traditions of the Supreme
Court of Republican-appointed Chief Justice Earl Warren and Justice William Brennan.

These unlikely alliances ultimately end when the issues move beyond the marketplace of ideas
defended by Justice Oliver Wendell Holmes – which virtually all agree should remain free,
open, and robust – into norms of human conduct and association.  The pivotal issues now are
sexual conduct, family structure, and life and death with battle lines drawn over the
autonomous principle extended into these highly sensitive, delicate, personal arenas.



Abortion, the subject of Roe v. Wade, 18 was the watershed.  The Court, in an inadequately
reasoned opinion, placed the right to abortion in the pantheon of fundamental rights of
individual privacy.  The contours of the right were left undefined as a general matter, although
the abortion right itself was temporally qualified along a framework defined by the trimesters
of a normal pregnancy.  The underlying idea was individual autonomy – the interests in
making important decisions about one’s life without the intervention of the State – the
libertarian ideal.

The difficulty was that the Supreme Court was not engaged in a philosophical exercise, but a
judicial one on a system of representative democracy.  In that setting, the sources of law,
especially the higher law of the Constitution, are altogether important.  It is only reference by
the Supreme Court to the higher law of the written Constitution that gives legitimacy to
judicial invalidation of legislative choices.  The classic expression of this is to be found in
Marbury v Madison, 1 Cranch 137 (1803).

If, for example, Congress passes a law forbidding, on pain of civil fines, criticism of incumbent
Members of Congress, a judge faced with a legal challenge to this ill-conceived, hypothetical
measure has ready resort to the Firs Amendment, whose plain language prohibits Congress
from passing the law.  But, if Congress – or, more precisely, the States in our federal system –
pass laws making consensual sexual relations with a minor a criminal offence, the judge
addressing a legal challenge based on privacy or autonomy grounds has little by way of
constitutional text to guide the decision.  The unhappy, and not unexpected, result of the
Supreme Court’s foray into the constitutional implications of individual autonomy has been
uncertainty, confusion and inconsistency.

Thus, when faced with the now highly topical issue of homosexual conduct and the State’s
criminal prohibition of it, the Court stepped back from its Roe v Wade impulses and, speaking
through now-retired Justice Byron White, lectured about the dangers of judicially-created
rights not mentioned or implied in the Constitution. 19 In that case, Justice White, who had
been in the minority in Roe v. Wade, was joined by Justice Powell, who had been in the
rights-creating majority in Roe v. Wade but who wrote an opinion just two months after Roe
refusing to create additional fundamental rights – the majority opinion in the Rodriguez school
funding-equality case. 20 Justice White was terse and emphatic:  “The Court’s most vulnerable
and comes nearest to illegitimacy when it deals with Judge-made constitutional law having
little or no cognizable, roots in the language or design of the Constitution.”

This was by no means the final word.  The debate has continued to rage, with both sides – the
proponents of judicial restraint on the one hand and the apostles of judicial activism to uphold
autonomy claims, on the other – jousting inconclusively on the judicial battlefield.

It was in this unsettled state of affairs that the Court faced the autonomy issue in the context of
the right-to-die, or more precisely, the right of surrogate decision-makers to determine
whether a loved one, with no hope of recovery, should have nutrition and hydration
withdrawn.  In the case of Nancy Cruzan, the Supreme Court confronted the question of
whether the young woman’s parents could legitimately seek to have the State of Missouri
withdraw life-support equipment and allow their permanently impaired daughter to die.  The
Court concluded that the common-law right to refuse treatment had a constitutional dimension
– one of autonomy, of being able to control one’s own body.  But the Constitutional interest
in liberty was not unlimited, as reflected in well-established precedents in the public health
arena, such as compulsory vaccination laws, which had uniformly been upheld.21 



Thus, the Court crossed a critical bridge: as in Rodriguez, it was not willing to dub the
autonomy interest fundamental in nature.  It was, rather, a generalized interest in being free
from arbitrary, capricious acts by the legislature that unreasonably constrain individual liberty.

IV

This is the unsettled state of the law.  A far-reaching pronouncement on autonomy in the
most recent abortion case, Planned Parenthood of Southeastern Pennsylvania v. Casey, written by
Justices Sandra O’Connor, Anthony Kennedy and David Souter,22 was joined with a halting
embrace of Roe v. Wade, accepting its core holding of the right to be free from unreasonable
restraints but permitting a broad range of restrictions and regulations on abortion.  The broad
pronouncements of the Supreme Court are now frequently taken at face value by lower
courts, which are proceeding – under the autonomy rationale – to invalidate traditional
prohibitions, including those concerning historically forbidden sexual behaviour, laws
forbidding physicians from assisting individuals commit suicide, and other matters of individual
choice and personhood.  The latest round concerns custody battles, historically the domain of
state courts, involving same-gender couples.  So too, traditional prohibitions on same-gender
marriages are under assault.

The result is a legal culture that is increasingly in the forefront of the social mainstream.
Although the decisions are not monolithically weighted in favour of the autonomy model, the
American law reports now regularly identify a judicial decision that shows another win for
John Stuart Mill, with a hue and cry from traditionalists who believe the courts have, once
again, gone too far.

This is unfortunate for a constitutional democracy.  Broad generalizations in judicial opinions
too easily sweep aside generations learning and wisdom without the care and sensitivity that
great issues deserve.  They have led to an increased polarization of the electorate, a
phenomenon reflected in the highly politicized confirmation process for Supreme Court
Justices.  But above all, they have resulted in a weakening of confidence in the democratic
process itself, as judicial mandates displace the process of debate and discourse in the
democratic marketplace.  This has encouraged the American culture of litigation, of quick
resort to powerful courts, and constitutional creativity within those courts that renders
yesterday’s widely-accepted truth a dangerous threat to individuality and personhood.

The irony of this polarization of American constitutional thought is best seen by summoning
to these concluding reflections our greatest judge, Oliver Wendell Holmes, Jr. Let the
marketplace of ideas flourish, with judicial protections against the forces that would still or
stifle debate.  But Holmes would say, let the people – through their representative institutions
and the development of the common law – determine their own destiny, as a community of
individuals joined together by social bonds that merit judicial respect.
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